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CSJ President’s Message

he year of the horse, 2014, is shaping

up to be a busy year for company
secretaries in Hong Kong. | am sure
uppermost in our members' minds will
be the impending implementation of the
new Companies Ordinance, and there can
be little doubt that our new company law
will have a major impact on our work in
the year, and years, ahead. The Institute,
with its focus on delivering quality
services to members and educating
the public on good secretaryship and
governance, aptly has the new ordinance
as a major focus of this journal in 2014
and many of its activities to come.

In addition to being the theme of this
month's edition, a dedicated new section
in this journal will be devoted to the new
ordinance. This will highlight the key
issues for practitioners on an ongoing
basis. We are glad to have Professor
Edward (Ted) Tyler contributing his views
to this new column. Professor Tyler, a
former judge, was intimately involved

in the enactment of the new Companies
Ordinance. Through rationalising concerns
of different stakeholders into drafting
instructions, he shaped the new ordinance
both in terms of content and approach.

The sheer scale of the law - it consists of
more than 900 sections, 11 schedules and
12 items of subsidiary legislation - may
seem rather daunting. However, we must
bear in mind that not everything in the
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The year

new ordinance is new. Chapter 622 carries
over many provisions from Chapter 32,

so the key exercise for companies, and of
course company secretaries, is to identify
what has changed and what impact those
changes will have.

The new ordinance represents an
amalgamation of the company law
provisions of many jurisdictions, to bring
about an updated set of laws in Hong
Kong consistent with the status of Hong
Kong as a leading financial centre, which
we should all be proud of. Not to be
omitted is the work of the Companies
Registry in educating the public through
the briefing notes on their website, which
we have hyperlinked from our website
with their kind consent.

In terms of contents, the rewrite of the
Companies Ordinance was designed,
among other things, to simplify and
deregulate our company law wherever
possible. This should in theory mean that
the job of ensuring compliance with the
ordinance will be made easier and there
are a number of areas where this is indeed
the case. The new law allows eligible small
private companies to prepare simplified
financial and directors' reports and

allows companies to dispense with an
annual general meeting by unanimous
shareholders' consent. It also dispenses
with some relics of the past - abolishing
the memorandum of association and the
‘par value' of shares for all companies
with a share capital.

The practical implications of these
deregulatory changes are highlighted in
the second cover story this month (see
pages 14-19) by Karen Ho and Phyllis
McKenna, Deputy Principal Solicitors at

ahead

the Companies Registry. Deregulation
was not the only aim, however, of the
rewrite exercise; it also set itself the task
of enhancing the corporate governance
provisions of the ordinance and ensuring
better regulation. The first cover story
this month by Billy Lam, Loretta Chan and
Wilson Fung of Mayer Brown JSM (see
pages 8-13), highlights new provisions
which increase directors' and company
secretaries’ exposure to legal liabilities.

This is truly the 'Year of the new
Companies Ordinance’, which coincides
with the 65th anniversary of the
Institute of Chartered Secretaries and
Administrators (ICSA), and the 20th
anniversary of the incorporation of
HKICS in Hong Kong. We will work
closely with other divisions of the ICSA
on the new structure established by the
historical vote on 11 December 2013 for
fair and equitable power distributions
overwhelmingly supported by ICSA
members worldwide. We are also
planning on supporting the Corporate
Secretaries International Association
(CSIA) on the rollout of the Company
Secretary's Toolkit, a project jointly
established with the International Finance
Corporation. We will continue our work
here in Hong Kong, in the Mainland and
in the international arena to make our
anniversary another milestone in the
advancement of our profession.

Edith Shih FCIS FCS(PE)
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Ask the Expert

Q ® |WVhat are the key changes in the new Hong Kong
¢ Companies Ordinance (CO) effective 1 March 2014
regarding listed companies’ share registers?

A:

1. Adoption of mandatory no par value on share capital
As par value does not show the real value of shares, section 135
of the new CO abolishes the concept of par value. The change
also abolishes nominal value, share premium and the requirement
for authorised capital. Those certificates already printed with par
value to be issued after 3 March 2014 will need to be reprinted to
remove the par value.

From a registry perspective, the following are the key
changes brought about by the new CO:

2. The common seal to become optional
To simplify the execution of documents, section 124 of the
new CO states that a common seal is optional. There is no
requirement for a share certificate to be sealed. Companies are
invited to consider eliminating the need to seal certificates, or
to use a printed seal on certificates instead of using a manually
affixed seal.

3. New streamlined procedures for lost certificates
Taking into account technological developments, notices
related to lost certificates will no longer have to be posted
in newspapers - they may be posted on a company's website
instead. Notices under sections 164 and 166 of the new CO
should be published on a company's website (HK$200,000
and below) and in the Gazette (above HK$200,000 or other
cases as specified).

Your chance to ask the expert...

If you would like to ask our experts a
question, please contact CSj editor
Kieran Colvert: kieran@ninehillsmedia.com

Computershare

4. Multiple proxies permitted
To align with international best practices, section 596(3) of the
new CO allows multiple proxies (currently limited to two) in the
case of a company having a share capital. Multiple proxies can
only vote when a poll is called.

5. Replacement of the headcount test
To prevent vote manipulation such as share splitting, sections
674(2)(a)(ii) and (b)(ii) of the new CO state that the headcount
test for approving a general offer or a takeover is replaced with
the requirement that votes cast against the scheme do not exceed
10% of the voting rights attached to all disinterested shares.

6. Requirement for companies to explain a refusal to
register a transfer of shares
To enhance transparency, sections 151(3) and (4) of the new CO
state that companies should give reasons explaining their refusal
to register a transfer of shares upon request and within 28 days
of receiving such a request.

For details of all the changes discussed above, please refer to
the 'New Companies Ordinance’ and 'Frequently Asked Questions'
sections of the Companies Registry website (www.cr.gov.hk).

Candy Wong, Vice-President of Client Services
Computershare Hong Kong Investor Services Ltd
Candy.wong@computershare.com.hk
www.computershare.com

The challenges company secretaries face in their work tend to be much broader in scope than those faced by other
professionals. Their remit goes from technical areas of corporate administration up to providing high-level corporate
governance advice to the board. While this certainly adds to the variety of company secretarial work, it does mean that

practitioners need to be competent in a wide range of fields.

CSj's 'Ask the expert' column is designed with this in mind, providing you with the opportunity to ask our experts

questions specific to the challenges you are facing.

If you would like to ask our experts a question,
simply email CSj editor Kieran Colvert at:
kieran@ninehillsmedia.com.

If you would like information about how your company can
Join our expert panel then please contact Paul Davis at:
paul@ninehillsmedia.com, or telephone: +852 2982 0559.
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CSJ Cover Story

The new Companies Ordinance, which comes into force in March this year, has been billed as
an attempt to simplify, rationalise and deregulate our company law wherever possible. While

the new ordinance certainly brings in a number of measures to this effect, there is a sting in

the tail which directors and company secretaries need to watch out for. In this two-part article,
Billy Lam, Loretta Chan and Wilson Fung of Mayer Brown JSM, highlight a number of key areas
where the new Companies Ordinance increases directors' and company secretaries' exposure to

legal liabilities.

s we all know, the new Companies

Ordinance (CO) comes into force
on 3 March 2014. Among the many
changes that the new CO introduces,
there are some which may have a more
direct or important impact on directors'
and company secretaries' liabilities. This
article discusses those changes and their
implications.

New formulation of ‘responsible person’
Officers of companies need to be aware
of the new formulation of 'responsible
person’, which replaces the concept

of 'officer who is in default’ and may
widen the scope of criminal liability for
officers of companies. Under section 3,
the formulation of 'responsible person’
applies where a provision of the new CO
(or its subsidiary legislation) provides that
a responsible person commits an offence
if there is:

e 3 contravention of the new CO or of
a requirement, direction, condition or
order, or

® 3 failure to comply with a
requirement, direction, condition or
order.

For example, where a company fails
to change its name pursuant to a
direction of the Companies Registry,
it will be necessary to identify the
company's responsible persons, who

may be prosecuted together with the
company. The term 'responsible person’
encompasses two categories:

1. an officer or a shadow director of a
company who authorises, permits or
participates in the contravention or
failure, and

2. an officer or a shadow director of a
body corporate which is an officer
or a shadow director of the subject
company, if both the body corporate
and the person authorise, permit or
participate in the contravention or
failure.

The word 'officer' is defined to include
directors, company secretaries and
managers of companies. For this purpose,
managers are regarded as officers if they

Highlights

are entrusted with the power to manage
the whole of the affairs of the company.

Compared with the concept of ‘officer
who is in default’ which can be found in
the current CO, the new formulation of
responsible person includes officers and
shadow directors of corporate officers and
corporate shadow directors (that is, the
second category of persons referred to
above). Another major difference is that,
compared with the provision in section
351 of the current CO regarding an officer
who is in default, the words 'knowingly
and wilfully' have been removed in the
new regime. The intention behind this
change is to lower the prosecution
threshold with a view to enhancing
enforcement by extending the scope

to cover reckless acts or omissions of
officers. There is also a possibility that

e the new Companies Ordinance increases directors' and company secretaries’

exposure to legal liabilities

e where companies are in breach of the new Companies Ordinance, the
identification of the company's responsible persons may become important
as such persons may be prosecuted together with the company

e the intention behind the removal of the words ‘knowingly and willfully’ in the
definition of 'responsible person’ is to lower the prosecution threshold with a
view to cover reckless acts or omissions

January 2014 09
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Officers of companies need to be aware of the
new formulation of ‘responsible person’, which
replaces the concept of ‘officer who is in default’
and may widen the scope of [their] liability

the removal of the words 'knowingly and
wilfully’ will have the effect of shifting
the burden of proof such that instead

of the prosecution having to prove that
the responsible person has the requisite
knowledge of the contravention or failure,
it will be up to the defendants to show
that they do not have such knowledge.

Codification of directors' duty of care,
skill and diligence

Currently, directors' duty of care, skill and
diligence is governed by common law.
Previous cases show that the standard

of care has moved from a subjective

test to an objective test (that is, what a
reasonable director will do). Following the
footsteps of the English jurisdiction, such
duty is to be codified under the new CO
and a mixed objective and subjective test
will be introduced.

Section 465 of the new CO requires
directors to exercise 'reasonable care, skill
and diligence’, which is defined as 'the
care, skill and diligence that would be
exercised by a reasonably diligent person’,
with the general knowledge, skill and
experience:

1. that'may reasonably be expected
of a person carrying out the same
functions carried out by the director
in relation to the company', and

2. that'the director has.

January 2014 10

These two limbs represent the objective
and subjective tests respectively.

In other words, when deciding whether
directors have exercised reasonable skill,
care and diligence, their conduct is first
compared with that of a person who

is reasonably diligent and taken to be
carrying out the same functions as the
director in question; and if directors have
additional knowledge or qualifications,
then their conduct will be compared
against that of a person with the same
additional knowledge or qualifications as
well. Considering both tests as a whole,
directors need to achieve at least the
objective standard, but this standard

will be raised where a particular director
possesses additional knowledge or
qualifications.

Ratification of directors' conduct

At present, shareholders' approval is
needed to ratify directors' conduct. Where
directors are also the company's majority
shareholders, their conduct can be ratified
rather conveniently. The new CO plugs
this loophole by introducing procedures
regarding ratification which can be found
in section 473. The new procedures only
apply to a director's conduct involving
negligence, default, breach of duty or
trust in relation to the company. Passing
an ordinary shareholders' resolution
remains the method of ratification, but
every vote in favour of the resolution

)

made by a member within any of the
following three categories shall be
disregarded:

1. amember who is the director in
respect of whose conduct the
ratification is sought

2. amember who is an entity connected
with such directors (including their
family members, bodies corporate
associated with the director, etc), and

3. amember who holds shares in trust
for such directors or entities.

These three categories of members may
nevertheless still attend the meeting and
be counted towards the quorum.

Uniform solvency test

Many countries have in recent years moved
away from strict capital maintenance
doctrine in favour of a solvency test. In
keeping with this international trend, the
new CO introduces a uniform solvency
test which will apply to three kinds of
transaction under Part 5 of the new

CO: capital reduction, share buyback/
redemption and the giving of financial
assistance. In addition to this uniform
solvency test, Part 13 of the new CO also
provides for a solvency test which will be
applicable to intra-group amalgamation.
This article will focus on the uniform
solvency test under Part 5 of the new CO.



This cash flow-based uniform solvency
test is not something new to private
companies. Under the current CO, there
are already two major solvency tests
which they can make use of. One is
applicable to the giving of financial
assistance by unlisted companies for

the purpose of purchasing shares in the
company or its holding company, the so-
called 'whitewash procedure’; the other

Action required

applies to share redemption and buyback
out of capital by private companies.
These two tests are subject to minor
differences. The main difference is that
the first one provides for the situation
where the company contemplates
winding up within the next 12 months.
The uniform solvency test under the new
CO is the same as that which is currently
applicable to financial assistance.
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Pursuant to such tests, a solvency
statement has to be made by the directors
to confirm that the company would be
able to pay its debts immediately after the
transaction; and either:

® inthe case where the company
intends to commence winding up
within the next 12 months, it will be
able to pay its debts in full within
12 months after commencement of
winding up, or

® inany other case, it will be able to
pay its debts as they become due
in the 12 months following the
transaction.

Though the solvency test is not a new
concept, its use has been substantially
extended under the new CO in a few ways.

First, a court-free procedure for capital
reduction based on the uniform solvency
test will be introduced. This is an
alternative to court approval and will be
available to all companies. Second, all
companies, not only private companies,
will be allowed to make payment

for share buyback and redemption

out of capital subject to the uniform
solvency test. On-market buyback by
listed companies is an exception. Share
buyback by listed companies through
other means such as general offer or
private contract may be funded by
capital. Lastly, subject to the uniform
solvency test, all companies (whether
listed or unlisted) can give financial
assistance for acquisition of their own
shares or those of its holding company.

While the extended use of the solvency
test results in relaxations of the capital
maintenance doctrine, it is balanced by
the right of members (as well as creditors
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The extended use of the solvency test
will accordingly increase the directors’
exposure to potential liabilities

except in the case of financial assistance)
who do not vote for the transaction to
make a court application to set it aside
subject to certain procedures.

The extended use of the solvency test as
mentioned above in effect means that
there are more circumstances in which
the making of a solvency statement by
directors will come into play. Directors
are expected to have reasonable grounds
in giving their opinion as to the solvency
status of the company. Directors who
make a solvency statement without
reasonable grounds will be subject to
criminal liabilities under the new CO
which can take the form of a fine or
imprisonment. There are also potential
civil liabilities for directors, which could,
for example, amount to a breach of
fiduciary duty to the company. The
extended use of the solvency test will
accordingly increase the directors'
exposure to potential liabilities.

As the application of the solvency

test with respect to share buyback/
redemption out of capital and the giving
of financial assistance will no longer be
confined to private companies under the
new CO, directors of listed companies
may find themselves facing a new and
important task after the commencement

January 2014 12
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of the new CO while more flexibilities
are given to their companies at the
same time.

The court-free alternative procedure for
capital reduction based on the uniform
solvency test essentially transfers
responsibility from the court to the
directors, especially in terms of ensuring
that the creditors' interests are not
prejudiced by the capital reduction.

In the case of financial assistance, apart
from making the solvency statement,
directors also have responsibility for
confirming that the giving of financial
assistance is in the best interests of the
company and the relevant terms and
conditions are fair and reasonable to
the company.

The new CO has dispensed with the need
for an auditor's report which is currently
required for share buyback/ redemption
out of capital by private companies. It

is considered that the auditors would
not be in a better position than the
directors when it comes to confirming
the solvency position of the company.
This in a way places the burden of
making a forward-looking judgement

on the company's solvency solely on

the shoulders of the directors, although

they are always free to seek professional
advice if in any doubt.

So, how can directors protect themselves
in view of the potential liabilities that
might arise from making the solvency
statement under Part 5 of the new CO?

Before signing a solvency statement,
directors are under a statutory duty

to inquire into the company's state

of affairs and prospects, taking into
account all liabilities of the company,
including contingent and prospective
liabilities. In discharging such duty,
directors are advised to make sure their
opinions are based on the findings of a
detailed financial review and the updated
management accounts of the company. If
they have any doubts, they should consult
the company's auditor. It is also advisable
to keep proper and detailed records of
their reasons for making their decision

in case there is any challenge to the
reasonableness of the solvency statement
in the future.

With regard to capital reduction, while
the court-free procedure can save costs
and time, a court approval may be worth
considering in several situations, for
example where there is a sizeable capital
reduction or where an objection from the
members or creditors to the proposed
capital reduction is anticipated. Divided
views on the solvency position among
the directors may also indicate that it is
a marginal case where directors should
err on the side of caution. Instead of
asking the dissenting directors to resign
to facilitate the making of the solvency
statement by all directors, which is
required by the new CO (for court-free
procedure for capital reduction as well
as share buyback/ redemption out of
capital), it is advisable to proceed with



the capital reduction in the alternative
manner - that is, apply for a court order
confirming the capital reduction. Though
this is bound to be more expensive and
time consuming, it is likely to provide
more certainty as to the legality of

the transaction and to reduce the risk
exposure for the directors affirming

the transaction.

It is worth noting that in the
Improvement of Corporate Insolvency
Law Legislative Proposals consultation
document published by the Financial
Services and Treasury Bureau in April
2013, it was proposed that if a company
is wound up insolvent within 12 months
of a share redemption/ buyback, directors
who made the solvency statement

without reasonable grounds and

the recipient of the payments of the
redeemed or bought-back shares should
be jointly and severally liable to return
the money to the company. Directors
should be aware of this proposal

which may have a further impact

on their liabilities.

Given the potential liabilities (both civil
and criminal) arising from the making of
the solvency statement, directors may
wish to enquire whether the directors’
and officers' liability insurance taken
out by the company is wide enough to
cover such liabilities, and to ensure that
any potential liabilities to third parties
are indemnified by the company, to the
extent allowed under the new CO.
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Billy Lam, Loretta Chan and
Wilson Fung
Mayer Brown JSM

The second part of this article
will be published in next month’s
CSj. The HKICS has organised a
series of seminars on the new
Companies Ordinance;

please refer to the ‘ECPD’
section of the Institute’s website
(www.hkics.org.hk) for details.

This journal will also feature
a new column devoted to
the Companies Ordinance

to highlight the key

issues for practitioners

on an ongoing basis.

CSj is the

dedicated to

corporate governance in Hong Kong.

Each issue is distributed to over
members of HKICS, and read by approximately

individuals.

CSj is the most effective way to source your

future

colleagues.

To advertise your vacancy in the Careers section,

please contact Paul Davis: paul@ninehillsmedia.com
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The new Companies
Ordinance: your questions

answered

What are the qualifying criteria for companies to prepare simplified financial statements and reports
under the new Companies Ordinance? Under what circumstances may an AGM be dispensed with?
These are some of the many questions posed by attendees at a recent HKICS ECPD seminar on

the new Companies Ordinance. Karen Ho and Phyllis McKenna, Deputy Principal Solicitors at the
Companies Registry, supply answers to these and other practical questions raised at the seminar.

bolition of memorandum of

association
Following the abolition of the
memorandum of association,
mandatory articles are required to
be included in the articles of
association. Section 85 of the new
Companies Ordinance (CO) requires
that the articles of a company with
a share capital must state certain
information on capital and initial
shareholding to be contained in the
company's incorporation form. Is it
necessary for companies incorporated
under the existing CO (Cap 32) to
amend their articles to include this
information?
‘No, this requirement applies only to
companies which are required to include
such information in their incorporation
form, which will be companies
incorporating under the new CO only
and not existing companies. There is no
requirement for existing companies to
set out in their articles of association
the details and information required by
section 85 of the new CO!

Are the ‘model articles’ set out in the
Companies (Model Articles) Notice
(Cap 622H) applicable to companies
incorporated before the commencement
of the new CO? What will be the
position of Table A and Table C in the
First Schedule to the existing CO after
commencement of the new CO?

‘The model articles as set out in Schedule
1 to 3 of the Companies (Model Articles)
Notice (Cap 622H) are only applicable

to companies who incorporate under

the new CO and who choose to adopt

Highlights

all or any of the provisions of the

model articles prescribed for the type

of company to which they belong. This
choice can be made expressly but the
model articles prescribed for that type of
company will apply by default if no other
regulations for the company are filed

on incorporation, and even where other
regulations are so filed, the model articles
prescribed for that type of company will
apply insofar as they are not modified

or excluded by the regulations so filed.

A company is still free to create its own

e some provisions of the new Companies Ordinance are not applicable to
companies incorporated under the existing Companies Ordinance

e for example, there is no obligation for existing companies to amend their articles
to include the model articles prescribed in the new Companies Ordinance

® companies eligible to prepare simplified financial statements and reports are
exempted the requirements under the new Companies Ordinance to prepare a

'business review'
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bespoke regulations/ articles if it does not
want the relevant model articles to apply.

For existing companies who have
adopted Table A or Table C at the date
of their incorporation, their articles

will remain unchanged except for any
article which has been overridden by a
specific statutory provision of the new
CO. Please see the Companies Registry
website for details of specific provisions
which may override provisions in the
existing articles. The statutory provision
will override any provision in the articles
which is inconsistent.

If an existing company wants to modify its
articles for any reason, it will be required
to follow the appropriate legal procedures,
which for the most part involves the
passing of a special resolution. Companies
should obtain their own legal advice in this
regard and if they so wish, in amending
their articles they may take reference from
the provisions of the model articles, but
they need not do so.

There is no obligation for existing
companies to amend their articles to
include the model articles prescribed for
the type of company to which they belong:

Abolition of par value

The new CO adopts a mandatory system
of no par for all local companies having
a share capital and retires the concept
of par value for all shares. Are there
any documents that are required to be
delivered to the Registrar of Companies
for registration on commencement of
the new CO to report the share capital
position of the company immediately
before the commencement?

‘No. The updated share capital position of
the company will be reported in the next
annual return to be filed by the company,

January 2014 16

provided that there is no change in the
share capital position before then.

When there are changes in the share
capital, for example an allotment of
shares or a permitted alteration of share
capital, a return or notice in a specified
form must be delivered to the Registrar of
Companies for registration. A “statement
of capital”, which is a snapshot of a
company's latest share capital, must

be included in the notice or return. The
relevant specified forms, for example,
Return of Allotment (Form NSC1), include
a statement of capital. The filing of the
statement of capital ensures disclosure of
up-to-date share capital information!

Under the no par regime, can a
company issue shares at different
value? If yes, does it mean that
different rights will be attached to
shares with different value?

‘A company can issue new shares at

different issue prices. The abolition of par
will remove the par value of the shares
but does not affect the issue price of the
shares. The issue price is a commercial
bargain between the company (which
issues the share) and an investor (who
subscribes for the share and becomes a
shareholder).

All shares issued, before, on and after the
commencement of the new CO will have
no par value. The law will deem all shares
issued before the abolition to have no
par value (section 135 of the new CO).
The other rights attached to a share are
not affected!

What will be the position as regards
the permitted use of share premium
with the migration to a mandatory no
par regime for all companies under the
new CO? Can a company allocate the
amount in its share premium account
to existing shareholders or eliminate its



accumulated loss by reduction of share
premium account?

‘The permitted uses of share premium

are set out in section 48B of the existing
CO, for example, to pay up shares which
are issued as bonus shares. While the
concept of “share premium"” will be
abolished under the new CO, these
permitted uses of share premium existing
on the date of commencement of the

new CO will be preserved (section 38 of
Schedule 11 to the New CO). Allocating
the amount in the share premium account
to existing shareholders or reducing the
amount in the account for elimination of
accumulated loss are not permitted uses
of share premium!

With the abolition of share premium,
what will happen to the rule on
permissible capital payments?

‘The rules relating to "permissible capital
payment”, which are set out in section
49| of the existing CO, are premised on a

(44
AGMs may be
dispensed with if the
company passes a
written resolution or a
resolution at a general
meeting by all members
to that effect

D/

par value regime. As the new CO adopts

a mandatory no par regime, the current
rules relating to "permissible capital
payment" cannot operate. Under the new
CO, buy-backs out of the capital will be
governed by the rules and requirements in
sections 258 to 266.

Simplified reporting

What are the qualifying criteria for
companies to prepare simplified financial
statements and directors’ reports?
‘Under the new CO, private companies
(except certain companies specifically
excluded) and guarantee companies may
prepare simplified financial statements
and directors' reports if the following
qualifying criteria are met.

1. Small private companies/ holding
companies of a group of small
private companies qualify if any
two of the following conditions are
satisfied in a financial year:
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e total revenue/ aggregate total
revenue does not exceed $100
million

e total assets/ aggregate total
assets do not exceed $100
million, and

e employees/ aggregate
employees do not exceed 100.

No particular requirement relating
to the ownership of the shares of
a private company is imposed for
the purpose of simplified reporting.
A private company thatis a
subsidiary or a member of a group
of companies of which a listed
company is a member can adopt
simplified reporting if it meets the
qualifying criteria.

Larger eligible private companies/
holding companies of a group of
larger eligible private companies
qualify if they have 75% approval
from members and no member
objects six months before the
end of the financial year, and any
two of the following conditions
are satisfied:

e total revenue/ aggregate total
revenue does not exceed $200
million

e  total assets/ aggregate total
assets do not exceed HK$200
million, and

e employees/ aggregate
employees do not exceed 100

Small guarantee companies/ holding
companies of a group of small
guarantee companies qualify if total
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revenue/ aggregate total revenue
does not exceed $25 million in a
financial year.

For a holding company of a group
of small guarantee companies to
qualify for simplified reporting,

all companies within the group,
including the holding company and
each of its subsidiaries must qualify
as a small guarantee company. The
same principle applies to other
groups. Accordingly, a holding
company that is a small guarantee
company having a small private
company as its subsidiary does not
qualify for simplified reporting as the
holding company of a group of small
guarantee companies.

The exemption under section 141D of Cap
32 is retained so that a private company
(not having any subsidiary and not being
a subsidiary of another company) with
unanimous members' written agreement
may opt for simplified reporting with
respect to a financial year.

Are companies falling within the
reporting exemption required to have
their financial statements audited?
‘Yes. All companies are required to have
their financial statements audited except
for dormant companies. The reporting
exemptions are in respect of specified
requirements relating to the preparation
of financial statements and directors'
reports which include:

®  subsidiary undertakings may be
excluded from consolidated financial
statements in accordance with
applicable accounting standards

® norequirement to disclose auditor's
remuneration in financial statements
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® no requirement for financial
statements to give a "true and
fair view"

® no requirement to disclose in the
notes to financial statements the
material interests of directors in
transactions, arrangements or
contracts of significance

® no need to include the following
information in the directors' report:

° business review

°  arrangements to enable
directors to acquire benefits
by the acquisition of shares or
debentures

° donations

o directors' reasons for
resignation or refusal to stand
for re-election

°  material interests of directors
in transactions, arrangements
or contracts of significance
entered into by a specified
undertaking of a company

® norequirement for auditor to express
a "true and fair view" opinion on
financial statements!

Annual general meeting

When must a company hold its annual
general meeting (AGM) under the
new CO?

‘Under the new CO, a company must, in
respect of each financial year, hold its
AGM within the following period:

® in the case of a company limited
by guarantee or a private company

that is not a subsidiary of a public
company, nine months after the end
of its accounting reference period,
and

® in the case of any other company,
six months after the end of its
accounting reference period.

The accounting reference period is the
period by reference to which the financial
year is to be determined. If the accounting
reference period is the first accounting
reference period of the company and is
longer than 12 months, the company must
hold its AGM within the following period:

® inthe case of a company limited
by guarantee or a private company
that is not a subsidiary of a public
company:

°  nine months after the
anniversary of the company's
incorporation, or

°  three months after the end
of that accounting reference
period,
whichever is the later; and

® inthe case of any other company:

°  six months after the anniversary
of the company's incorporation,
or

°  three months after the end
of that accounting reference
period,

whichever is the later.

As explained above, the requirement
is to hold an AGM within six or nine



months after the end of the financial
year. As the accounting reference period
may be more than 12 months in the

first financial year or in any subsequent
financial years due to extension of the
accounting reference period by alteration
of the accounting reference date, it is
possible that an AGM will not be held in
a particular calendar year in such case!

Under what circumstances may an
AGM be dispensed with?

'‘AGMs may be dispensed with if the
company passes a written resolution or

a resolution at a general meeting by all
members to that effect. The financial
statements and reports that would
otherwise be required to be laid before an
AGM will need to be sent to the members.

A company is also not required to hold an
AGM in respect of a financial year if:

®  everything that is required to be
done at the meeting is done by a
written resolution and copies of
the documents required to be laid
or produced at the meeting have
been provided to the members on
or before the circulation date of the
written resolution,

e  the number of members falls to one
at the time required for holding an
AGM, or

® itisadormant company.
Karen Ho and Phyllis McKenna
Deputy Principal Solicitors

Companies Registry

More information on the new
Companies Ordinance is available

on the Companies Registry website:

www.cr.gov.hk.
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The road north

As a result of rapid economic development in Mainland China, there is a huge demand for
professional service providers. This is good news for professionals, company secretaries among
them, particularly those based in Hong Kong. Lau Ping Cheung, Chairman of the Hong Kong
Coalition of Professional Services, talks to CSj about the work of the Coalition to achieve mutual

recognition of professional qualifications in Mainland China and Hong Kong and to open up the
road to the north for Hong Kong professionals.
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au Ping Cheung, one of the founding members and current

Chairman of the Hong Kong Coalition of Professional Services,
still has a vivid memory of his illegal entry from Shantou to
Hong Kong at the age of eight. On a pitch dark night he passed
from boat to boat and reached Lamma Island. He changed into
new clothes and his mother permed her hair with red hot iron
clamps. Finally they landed at West Point and became Hong Kong
residents under the Touch Base Policy at that time.

When he was young, he lived in a squatter area on a hillside
and it was difficult to make ends meet. But he worked hard and
studied well. He says that the efforts he put into his studies paid
off. In 1971 he was admitted into the Surveying Department of
the Hong Kong Polytechnic. Soon after graduation, he attained
a professional qualification in surveying, and this was a key
turning point in his life. After joining the surveying profession,
he actively participated in the activities of professional bodies.
In 1996 and 1997, he was Chairman of the Royal Institution of
Chartered Surveyors (Hong Kong Branch) and President of the
Hong Kong Institute of Surveyors, and witnessed the changes
in Hong Kong during the handover of Hong Kong to Mainland
China and the transitional period.

In 2000, Mr Lau succeeded in his run for a seat in the Legislative
Council through the functional constituency route. This was
another turning point in his life. In the past, he had focused on
matters concerning his profession. After becoming a legislator,
he was involved in a wider range of issues, including political,
economic, livelihood, medical and educational issues. He
considers that he has both gained and lost during his four-year
term, during which there were two major incidents.

Firstly, in 2002, a proposal was put forward to cut civil service
pay. The government was then in a budget deficit and there was
great public pressure for civil service pay cuts. Mr Lau supported
the government's proposal. He considered that everyone was

in the same boat, and there was no reason why civil servants
should be protected from times of economic downturn. But
many in his constituency were from the civil service, and his
decision took away a lot of his support. The second major
incident was his support for legislation under Article 23 of

the Basic Law in 2003. He considered that no country could
dispense with national security law. Hence he supported the
government's move to legislate. This was fatal to his run for
re-election in 2004. Thereafter, he was accused of bribery during
the election, but was finally acquitted.
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The trials and tribulations over the years provided enlightenment
for Mr Lau, and he has come to realise that one does not
necessarily have to stand at the forefront in the legislative body
in order to contribute to the community; one can also work
diligently behind the scenes. Mr Lau has been deeply involved in
economic, social and livelihood issues in Hong Kong. Currently
he is a member of the Long-Term Housing Strategy Steering
Committee and Convenor of the Working Group on Professional
Services under the Economic Development Commission, giving
advice to the government on the review of housing and real
estate policies in Hong Konag.

Mr Lau stresses that he is rooted in Hong Kong and is ready to
give his best for the community. On the shortage of land supply
and the narrow-based economic structure in Hong Kong, he

is quick to point out the crux of the problem. With property
prices and rents at high levels, over 170,000 people are living in
subdivided units, and 230,000 families are queuing for public
housing. He believes that the structure of our economy is
biased towards finance, real estate and tourism. It is therefore
necessary to encourage diversified development in our economy
and provide more suitable land to attract certain businesses

or processes back to Hong Kong to meet future economic
development and social needs.

The work of the HKCPS

Ten professional bodies in Hong Kong formed the Hong Kong
Coalition of Professional Services (HKCPS) in 2001. As one of
the founders, Mr Lau firmly believes that the body can promote

Highlights

® many Mainland enterprises investing overseas could
benefit from professional support from Hong Kong to
help them develop overseas business more effectively

e the HKICS contributes expertise for the economic
development of the Mainland, particularly in the areas
of listing requirements and corporate governance

® a pilot scheme has now been launched in Guangdong
Province to simplify practising requirements to attract
professionals in Hong Kong to start their businesses in
the province
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professional services in Hong Kong, facilitate exchange and
cooperation between Mainland China and Hong Kong and act
as a bridge. He points out that, according to the government's
statistics, professional services and other business services
account for 11% of the GDP of Hong Kong. This is a big force
which has an impact on the economy and the livelihood of the
people of Hong Kong.

The 10 professional bodies initiating the formation of the
Coalition of Professional Services were the Hong Kong Institute of
Certified Public Accountants, Hong Kong Institute of Architects,
Hong Kong Bar Association, Hong Kong Dental Association

Ltd, Hong Kong Institute of Engineers, Hong Kong Institute of
Landscape Architects, the Law Society of Hong Kong, Hong Kong
Medical Association, Hong Kong Institute of Planners and Hong
Kong Institute of Surveyors. In 2010, The Hong Kong Institute

of Chartered Secretaries joined as the eleventh member body.

At present, the 11 bodies have over 86,000 members who have
obtained professional qualifications, and over 41,000 trainees and
students. They are from four major areas, namely, medical and
health, finance, law, and building and construction.

The members of the HKCPS work in different sectors, contributing
greatly to the community. They include District Council members,
Legislative Council members, Executive Council members and
principle officials under the accountability system. The Chief
Executive, CY Leung, is also a distinguished professional.

He adds that the HKCPS plays an important role in Hong Kong

and the government recognises its influence. When preparing the
policy address and budget every year, the government invites the
HKCPS to give its views on various issues. Moreover, the HKCPS was
deeply involved in the Mainland and Hong Kong Closer Economic
Partnership Arrangement (CEPA) which was signed in 2003. The
HKCPS also makes proposals every year to policy bureaus on new
developments of CEPA in order to promote mutual recognition of
professional qualifications in Hong Kong and the Mainland and to
ease restrictions on professionals practising on the Mainland.

In December 2013, a HKCPS delegation went to Beijing and

met key officials of the National Development and Reform
Commission and the Ministry of Commerce. Meanwhile, individual
professional bodies paid visits to the National Health and Family
Planning Commission, the Ministry of Housing and Urban-Rural
Development, the Ministry of Justice and the Ministry of Finance
to exchange views on livelihood, social and economic issues.
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1 believe that
professionals in Hong
Kong can ... share the
international experience
gained in Hong Kong

)

‘Currently one of the key focuses of the HKCPS is to explore how
to grasp the opportunities and meet the challenges presented

to Hong Kong by the Shanghai Free Trade Zone, says Mr Lau. In
addition, Guangdong Province, Nansha, Qianhai and Henggin
have formed an economic golden triangle. Recent talks under the
‘Framework Agreement on Hong Kong-Guangdong Cooperation’
have explored whether Hong Kong and Macau could be added to
this golden triangle to form another free trade zone.

‘This is something we professionals need to follow closely.
Furthermore, it was announced after the Third Plenary Session

of the Eleventh Central Committee of the Communist Party of
China that the market will be further opened up, trade in services
will be liberalised and systems will be reformed. | believe that
professionals in Hong Kong can give a lot of advice in various
aspects and share the international experience gained in Hong
Kong, Mr Lau says.

He further points out that the rapid economic growth in
Mainland China over the past 30 years has been mainly powered
by exports and foreign investment. But he notes that exports
are affected by fluctuations in the world economy. At the
moment, the lacklustre economic performance in Europe and
the US has affected China's export trade and reduced foreign
investments in China. There should therefore be two emphases in
the economic transition of China. The first is to boost domestic
demand, encourage spending and speed up urbanisation,
increasing the power of consumption on various fronts. The
second is to encourage Mainland enterprises and funds to
explore opportunities outside China. Funds should not just be



applied to buying US bonds but should be used for investments,
economic development, and participation in oil production and
infrastructural projects. Developments on these two areas will
bring a lot of opportunities to professionals in Hong Kong.

‘A lot of surveyors and architecture and accountancy firms now
have over half of their income coming from Mainland business,
says Mr Lau. 'Many Mainland enterprises investing overseas are
greatly in need of professional support from Hong Kong to help
them develop overseas business more effectively. In addition, the
government of Hong Kong actively promotes the development of
Hong Kong as an arbitration centre and encourages the provision
of international arbitration services in Hong Kong. This also opens
up abundant opportunities for professionals:

In view of the huge market on the Mainland and the needs of
economic transition in future, Hong Kong professionals have

a lot of opportunities in the north. Mr Lau says that the Hong
Kong Institute of Chartered Secretaries contributes greatly in the
areas of listing requirements and corporate governance and has
conducted a lot of training on the Mainland. This is an important
area of expertise that the Mainland will need for its future
economic development.

Regarding mutual recognition, he says that considerable results
have been achieved. A more imminent issue at the moment is
qualification vetting for professionals practising and setting
up new practices on the Mainland, including work experience
on the Mainland and manpower needs, etc. Even though the
10th CEPA agreement has been signed, it is still very difficult
for professionals to start new practices on the Mainland. A
pilot scheme has now been launched in Guangdong Province
to simplify practising requirements to attract professionals

in Hong Kong to start their businesses in the province. The
objectives are to make better use of the professional expertise
and international experience of Hong Kong to help Mainland
enterprises expand overseas; support the international
development of local industries and businesses; increase
employment opportunities; create a professional community;
and speed up economic development.

In late November 2013, CY Leung, HKSAR Chief Executive, led

a large delegation from Hong Kong to visit Guangxi Province

to understand the trading activities between Guangxi and
ASEAN countries and the opportunities they bring to Hong
Kong businessmen and professionals. Mr Lau says there is heavy
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trading between Guangxi and ASEAN countries, but the dearth
of professional service providers is serious and Hong Kong
professionals should look into the opportunities this provides.
Urbanisation, housing and railway construction, as well as
infrastructural projects require a lot of professionals to ensure
the quality of the projects and the standard of their design. This
is a good opportunity for Hong Kong professionals to contribute
their expertise.

Apart from promoting professional development, the HKCPS

is also actively involved in community work. Mr Lau says that
during the SARS epidemic in 2003, the HKCPS set up a SARS
Fund to help the affected owners of Amoy Gardens replace their
pipes, and monitored the whole process of design, tendering
and implementation. In 2008, the HKCPS again extended its
helping hand to snow storm victims on the Mainland and
raised funds for them. In 2013, a fund raising concert was held
in support of victims of the earthquake in Sichuan. This year,
the HKCPS facilitated the establishment of an organisation

for young professionals in Hong Kong to encourage them

to contribute to the work of the HKCPS, raise professional
standards and participate in community affairs, thereby pulling
together the strengths of a range of professions.

Life lessons

Mr Lau does not dwell on the significant achievements of his life
so far, but he has learned some important life lessons that he

is eager to impart to the next generation. He stresses that one
must be proactive and positive and must not back away from
one's responsibilities. He believes his own career has shown

that you can change your fate through knowledge and a good
deal of perseverance. Mr Lau's key principles are to be ready to
commit and to be responsible.

In the context of the current challenges of the world economy

as a global village, competition can come from anybody and
anywhere in the world. Mr Lau encourages young people to work
hard and seek improvement. Not only do they have to build a
strong foundation in their studies, enriching their knowledge and
polishing their language skills, they also have to build up good
inter-personal relationships. Only by doing so will they avoid
falling behind others and build a better future for themselves and
for the community.

Kenneth Ko
Journalist
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The Alibaba
decision: the
implications
for Hong

Kong

David Neuville and Joseph Lee, Cadwalader, Wickersham & Taft LLP in association with Joseph PC
Lee & Associates, assess the implications of the Stock Exchange of Hong Kong decision to reject

the proposal by the Alibaba Group to list in Hong Kong with a 'partnership structure' designed to

entrench control of the company with the founder/ senior management group.

L ast year Alibaba Group, the holding
company for a group of PRC-based
Internet e-commerce companies with
sales that exceed those of eBay and
Amazon combined, announced plans

to make an initial public offering of

its shares and to list those shares in,
most likely, Hong Kong or the US. The
company's plans and resulting pressure
on the Stock Exchange of Hong Kong to
capture this highly-prized listing have
forced the Exchange to look at certain
of its corporate governance standards
for listed companies and assess whether
they permit the Exchange to compete
effectively with stock exchanges in other
major global financial centres - and

to engage in some soul-searching as

to whether the ability to compete in
this regard is even a high priority at
this point in time. Alibaba's ultimate
choice, and the results of the Exchange's
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self-contemplation, will likely have a
significant effect not just on Alibaba, but
on other Asian companies seeking Hong
Kong listings and, increasingly, on non-
Asian businesses seeking primary

or secondary listings on Hong Kong's
stock exchange.

Hong Kong or the US?

At present, when private companies
are rarely shy about speaking publicly
of IPO plans, even in the earliest stages
of planning, Alibaba's potential IPO has
been the source of international media
publicity for a long time. The biggest
question about the IPO, other than
perhaps its timing, has been whether
the company would choose to list in the
US, historically the biggest market for
technology-related public companies,
or in Hong Kong, the premier ‘overseas'
market for PRC businesses.

Since 1992, when Brilliance China
Automotive became the first PRC

business to list in the US, and 1993,

when Tsingtao Brewery issued the first
H-shares, companies from Mainland China
have confronted the question of which
overseas listing venue would be best

for them. In the early years, Hong Kong
achieved a clear edge, mainly for the two
types of reason outlined below.

1. Valuations. PRC issuers found
that Hong Kong listings tended
to generate a greater level of
‘buzz' - media coverage, attention
from financial analysts and
investor interest - than US listings,
resulting in higher valuations and
enhanced liquidity in both primary
and secondary markets, a strong
enticement towards Hong Kong.
In addition, as a number of PRC



companies have begun to adopt
dual listings in Shanghai and Hong
Kong, the typically higher domestic
valuations may push Hong Kong
valuations upward, despite a lack of
fungibility between domestic and
foreign-owned shares.

2. Compliance and potential
exposure. Compliance costs, and
resources required, may generally
be somewhat higher for a PRC
business listing in the US than for
one listing in Hong Kong. Probably
more importantly, most companies
(and most market observers) believe
that the potential exposure to
shareholder claims and securities
fraud actions is significantly greater
for US-listed than for Hong Kong-
listed companies. These views have
only been further strengthened
over the years as a result of the
Sarbanes-Oxley and other reforms
in the US.

Other factors, such as the issuer's industry
segment, sometimes countered the Hong

Kong edge. Technology companies have
long been wary of Hong Kong, believing it
to be a 'bricks and mortar' market where
investors would not fully understand their
businesses or, as a result, properly value
them. Only in the past several years has
this perception begun to temper.

Alibaba has, through very visible
discussions with the Exchange and Hong
Kong's Securities and Futures Commission
(SFC), brought another factor to the
forefront of the listing venue discussion:
corporate governance.

CSJ Corporate Governance

While it has long been possible for a
company listing in the US to maintain
dual classes of common equity -
typically, one class having the traditional
one vote per share on matters brought
to a shareholder vote, with the other
class having supervoting rights, thereby
entrenching control in a founder or
management shareholder group holding
collectively a minority of shares - this
structure has not been accepted by

the Exchange for new listings for

many years.

e the Exchange's decision reaffirms its determination to uphold basic corporate

governance principles

® some have questioned whether the decision will reduce Hong Kong's ability to
compete with stock exchanges in other financial centres

® requlators in Hong Kong play a much greater role in shareholder
protection than in the US where shareholder disputes are often settled

by the courts

January 2014 29



CSJ Corporate Governance

Knowing this, but still remaining interested
in a Hong Kong listing, Alibaba's controlling
shareholders sought to explore alternatives
which might concentrate power in a way
that would satisfy the pre-IPO shareholders
(led by a senior management group loyal to
Alibaba founder Jack Ma, who collectively
own approximately 10% of the equity,

and by affiliates of Yahoo and Softbank,
which own in aggregate approximately
60% of the company) while also passing
muster with the Exchange. The proposal

by Alibaba has come to be known as a
‘partnership structure’ under which the
founder/ senior management group would
be granted, presumably in the company's
articles of association, the absolute right to
nominate a majority of the members of the
company's board of directors, regardless of
the group's equity ownership or, therefore,
degree of voting control.

By virtue of the partnership structure,

the controlling group would at the same
time have both a lesser degree of control
over Alibaba than with a dual voting class
structure (with the concentration of power
going only to board elections, not all
matters brought before the shareholders)
and a greater degree (with power to put
into position, through the nomination
right, a majority of the board being
absolute, rather than merely exaggerated,
as with dual voting classes). The
partnership structure proposal opened up
the proverbial hornet's nest in Hong Kong.

Following months of speculation by the
media and a wide variety of financial
pundits, the Exchange told Alibaba that

it would not accept the listing of the
company with the partnership structure
in place. Though nominally a limited
decision, the result is generally viewed

as a statement by the Exchange that not
only is a dual voting class structure taboo,
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but also any structure that has the effect
of concentrating power in a manner
that diverges from one-share-one-vote
shareholder democracy.

In a memorable blog post on the website
of the Exchange's parent company,
Charles Li, the CEQ of the Exchange,
spoke of the 'voices arguing endlessly’'

in his head, then proceeded to lay out
the cross-section of views on what path
the Exchange should take, ranging from
maintaining its longtime status quo, to
taking an innovative stance to empower
visionary company founders, to adopting
a US-style model in which, as long as the
company's public disclosure is accurate
and sufficient, investors are left to make
their own decisions, to advancing the
Exchange's commercial opportunities and
the ability of Hong Kong retail investors
to invest in Asian companies. Ultimately,
Li concluded that the decision made was
one specific to the Hong Kong market:
‘In the end, we should take responsibility
for doing what is right and best for Hong
Kong, not just what is safe and easy.

To the surprise of none, Alibaba
announced immediately after the decision
that it was ending discussions with the
Exchange, and Joe Tsai, the Executive Vice-
Chairman of Alibaba, put out a statement
openly critical of the Exchange's decision.
To the surprise of many, Alibaba also said
that while it would focus its efforts on a
US listing, it would seek approval there

of its partnership structure, rather than
moving towards the previously-accepted
dual voting class structure.

In the aftermath of the Exchange's
decision, commentators were split on
whether the seeming inflexibility of the

Exchange would lead it to be unable

to compete with more innovative

stock exchanges in other financial

centres, whether the Exchange was to

be applauded for staying true to its
previously-expressed principles and acting
to protect the interests of company
shareholders, or even whether the whole
argument was irrelevant because potential
investors would never have accepted the
novel partnership structure in the Hong
Kong market anyway.

It remains unclear just how much, if

any, flexibility on corporate governance
issues the Exchange will be willing to
exhibit in the future, or what effect the
Exchange's position will have on its own
operations or on Hong Kong's status as a
major global financial centre. A number of
conclusions, however, may be drawn from
the debate to this point.

Credit where credit is due

Even if one considers the Exchange's
position to be shortsighted, there is a
degree of nobility in its decision to follow
its longstanding principles of protecting
shareholder interests and enforcing its
views about proper corporate governance
for listed companies. Clearly, the Exchange
was focused not just on Alibaba and on
bringing that company to Hong Kong, but
also on the potential effects of 'opening
the floodgates' to other infringements by
other issuers of basic principles.

The Exchange is not exactly analogous
to the US exchanges

The Exchange has historically taken a much
more paternalistic approach to vetting

and regulating listed companies than have
requlators in the US market. This is partially
due to conceptual differences - as noted
above, US law and regulation focuses
principally on adequacy of disclosure,



leaving ultimate investment decisions

to investors - but also reflects market
development, to the extent that there is a
long history of shareholder derivative and
minority shareholder litigation in the US

in which US courts have acted to protect
public company shareholders, a litigation
history largely absent in Hong Kong.
Without these protections for shareholders,
Hong Kong regulators clearly have felt, and
continue to feel, strong pressure to protect
those parties.

Issues among the controlling
shareholders?

As with any private company, the dynamic
and issues among the controlling
shareholder groups (the management
‘partners’, plus Yahoo and Softbank)

are not fully open to public view. If

the three groups, together controlling
approximately 70% of Alibaba's pre-IPO
equity, were completely in sync, Alibaba
should be relatively free of control issues,
as the shareholders would be able to enter
into a voting trust or voting agreement, or
(assuming a US listing is pursued) amend
the memorandum and/ or articles of
association to put into place a dual voting
class structure, or even exert virtually
complete control by acting in concert,
without any written agreement.

Relations among the major shareholders
were recently, if fleetingly, brought into

the public light as a result of Alibaba's
termination of a variable interest entity,
or VIE, structure which had been used to
give Alibaba the economic benefits of a
business it was prevented from owning
directly by PRC regulations. One or more
of the Alibaba controlling shareholders
was thought to have been both surprised
and disturbed by the action. This, and the
founder/ senior management push for the
partnership structure, even in the context
of a US listing, may perhaps indicate

that there are issues among the three

controlling shareholder groups, effectively
freezing the current arrangement in place.

It ain't over 'til it's over

The Alibaba situation brings to mind

the words, long ago, of that eminent
observer of emerging markets, Yogi Berra.
While Alibaba announced that it ceased
discussions with the Exchange relating to
a Hong Kong IPO, the most recent word
on the subject is that the company is now
planning to avoid a decision on listing
venue for some period of time. Would
anyone really be shocked if the door was
reopened and the Hong Kong option is
once again considered? Until a US listing
is actually completed, Hong Kong should
not be ruled out. Further, even if a US
listing does come to pass, it seems likely
that Alibaba might wish to position itself
(including through its choice of corporate
structure) such that a later secondary
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listing or subsidiary spin-off in Hong Kong
would be a possibility.

Global effect

Finally, it is worth noting that, over the
last few years, the Exchange has put a
substantial amount of time and resources
into wooing non-Asian companies to list
in Hong Kong, either for their primary
listing (Prada), or on a secondary basis
(Vale, Glencore, Coach), in order to exploit
Asian connections in their businesses

or to open up a new pool of capital

and investors. All of these companies,
including future listers, will be subject to
the Exchange's ultimate policy position
on corporate governance. Therefore, the
outcome of Alibaba's battle with the
Exchange and SFC has consequences that
will stretch far beyond the borders of Asia
as financial globalisation continues.

Do you support the Exchange's
decision to reject Alibaba's
'partnership structure’ proposal? Join
the debate by emailing the CSj editor
at: kieran@ninehillsmedia.com; or
by posting your views on the HKICS
Facebook Fan Page at www.facebook.
com/HKICS, or at the HKICS Twitter
feed: www.twitter.com/HKICS.
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Does more disclosu
mean better governance?

The Institute's Corporate Governance Paper Competition is held annually to raise awareness of
corporate governance issues among local undergraduates. This year's competition was held on
the theme ‘Corporate governance means more reports and disclosure?’ The second part
winning paper, published here, finds that more disclosure does not neces

corporate governance.
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he first part of this article, published

in last month's journal, explored
the relationship between corporate
governance and disclosure. In this second
part, we move on to the main argument
of the study - that disclosure and reports
are necessary for, but not by themselves
enough for, good corporate governance.

While good reporting and disclosure
practices are certainly a part of good
corporate governance, more disclosure
should not be regarded as a panacea for
all problems. For one thing, the presence
of more information in a market does
not always result in a more accurate
perception of market value. This might be
because of the complexity of transactions
involved or because of an over-reliance on
third-party credit ratings.

Imperfect information

1. Complexity of transactions

In an article in the University of lllinois
Law Review ("Rethinking the disclosure
paradigm in a world of complexity”, vol
2004), Steven Schwarcz highlighted

the dilemma that some structured
transactions are so complex that
disclosure to investors of the company
originating the transaction is necessarily
imperfect - it either oversimplifies

the transaction, or provides detail and
sophistication beyond the level of
comprehension of retail or even

most institutional investors and
financial analysts.

One recent example is the subprime
mortgage crisis where disclosure
regarding mortgage-backed securities
(MBS), collateralised debt obligations
(CDO) and other asset-backed securities
(ABS) generally complied with the
respective laws and regulations, but the
complexity of the transactions seems to

have made the disclosure inadequate.
Many investors still made the wrong
decisions. These facts apparently go
against the predominant view that full
and fair disclosure of all relevant aspects
of the securities enables investors to be
protected as they can evaluate the merits
of an investment and fend for themselves.

As many transactions have become too
complex to be understood by ordinary
investors, there has been an increased
reliance on expert analysts. Although

the costs incurred in hiring experts are
usually kept below the benefits generated,
a cost-benefit balance may be out of
equilibrium when a company enters into
more complicated transactions.

2. Over-reliance on rating agencies
Over-reliance on rating agencies such as
Standard & Poor's and Moody's might also
offset the effect of disclosure. Instead of
flipping through pages of a prospectus,
investors sometimes take a short-cut

and rely on the rating given by the rating
agencies. Investment fund managers are
also inclined to follow the crowd because
a fund manager who suspects a stock

is overvalued but does not act on his
analysis and simply follows the crowd will
rarely be blamed for a poor investment
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decision when the stock ultimately
crashes since his peers made the same
mistake. This kind of collective thinking
together with over-reliance on credit
ratings diminishes the effectiveness

of disclosure.

Too much disclosure?

Disclosure can be a double-edged sword.
It is true that, generally, when more
information is disclosed stakeholders are
better able to monitor the management
thereby improving the company's value.
Too much disclosure, however, can reduce
the company's value and lead to other
side effects.

Increased accounting costs

In the wake of the subprime mortgage
crisis and subsequent financial scandals,
more disclosure requirements have
been imposed on corporations. Catering
for additional accounting and audit
requirements, firms have to incur

extra costs in preparing their financial
statements and audit reports.

The Sarbanes-Oxley Act of 2002 was
enacted in the US in response to
corporate and accounting scandals such
as Enron. According to section 302 of
the Act, the signing officer is responsible

®  better transparency is clearly a good thing but corporate governance is about

much more than disclosure

®  a transparent company is not necessarily practising good corporate
governance - you also need to look at its record on the equitable treatment of
its shareholders, responsiveness to stakeholder concerns, the competency of its

board and directors' behaviour

® there are downsides to excessive disclosure
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for certifying that the report does not
include any untrue statements or material
omission or be considered misleading, and
external auditors need to issue an opinion
on whether the management maintained
effective control over financial reporting
(see www.soxlaw.com/s302.htm).

Hong Kong has its own accounting
standards called Hong Kong Financial
Reporting Standards (HKFRS) issued
by the Hong Kong Institute of Certified
Public Accountants (HKICPA) and
based on IFRS. It should also be noted
that HKICPA issued 'HKFRS for Private
Entities' as a financial reporting option
for private entities on 30 April 2010 in
order to ease the reporting burden of
private entities by relieving them of the
requirement to apply full HKFRS.

Leaking information to competitors

A company's management can be
reluctant to disclose certain information
for fear of providing rivals with too much
knowledge and statistics and threatening
its competitive edge. Some information,
where it is not ‘inside information’ as
defined by the Securities and Futures
Ordinance, may need to be kept for
internal use instead of being made public.

Increased managerial compensation
Benjamin Hermalin and Michael Weisbach
have shown (see ‘Information disclosure
and corporate governance’, The Journal of
Finance, Vol. LXVII, No.1, February 2012)
that increased disclosure tends to bring
about greater equilibrium in managerial
compensation. CEO compensation

is expected to increase due to an
‘exogenously imposed increase in the
quantity or quality of information that
needs to be disclosed about a firm and

its managers. It is also argued that even
in the absence of any bargaining power,
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managerial compensation will rise as a
compensating differential because better
monitoring tends to adversely affect
managers.

Value-reducing activities

When more disclosure and explanations
are required to be made to shareholders,
managers might lose the incentive to

set ambitious goals to create more value
to the company. Increased monitoring
measures may induce managers to engage
in value-reducing activities, so as to make
them appear more competent.

Transparency means good corporate
governance?

This study has argued the benefits

of increased transparency, but good
corporate governance is about much
more than disclosure. A transparent
company, for example, is not necessarily
practising good corporate governance -
to determine that you would need

to look at its record in a number of

key areas.

Rights and equitable treatment of
shareholders

Emphasis is put on equitable treatment

of all shareholders, including minority
and foreign shareholders, in the corporate
governance framework so that they can
seek redress in case of a violation of their
rights. The OECD corporate governance
principles provide some guidance in
protecting shareholders:

e within any series of a class, all
shareholders should be treated

equally in voting rights

® insider dealing and abusive trading is
not permitted, and

®  members of the board should

disclose to the board any conflict
of interest they may have in a
transaction.

Interests of other stakeholders

If we follow the traditional shareholder
approach, only shareholders' interests
should be emphasised because the
shareholders' claim is consistent with
the objectives of the company to
generate wealth, and they are at greatest
risk. A broader stakeholder approach,
however, considers that the rights of
stakeholders who are not shareholders,
such as customers, employees, creditors,
suppliers, local communities, etc, should
be respected and taken into consideration
in making business decisions.

Integrity starts at the top

The importance of integrity and
ethical behaviour in business should
never be underestimated. Mervyn
King believes that ‘Good corporate
governance is about intellectual
honesty and not just sticking to rules
and regulations' (see King Report on
Governance for South Africa, 2009).
As many commentators have pointed
out, the most important criterion is
that senior executives need to set
the tone at the top. Firstly, an ethical
leader is capable of shaping the
organisational norms in a positive
direction and his/ her behaviour is
the benchmark of what standard of
business ethics the members of the
company should attain. Secondly,
people tend to equate the image

of the executives with that of the
company. Therefore, ethical messages
conveyed by the managerial team
affect the company's brand directly.
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more disclosure does
not necessarily mean
better corporate
governance

7

For the long-term success of the
company, it seems that the interests of
other stakeholders and shareholders
ought to be compatible with each other.
The idea is that maximising customers'
satisfaction and improving employees'
welfare should have a positive influence
on achieving the corporation's governing
objectives and reinforcing shareholders'
interests. Good corporate governance

is indeed, as Dr Sumanjeet points out

in his book Balancing the Interests of
Shareholders and Stakeholders through
Corporate Governance, the 'reconciliation
of otherwise diverging interests'.

Responsibilities of the board of
directors

There is a division of power between
directors and shareholders, dictated

by the companies’ memorandum and
articles of association as well as the
Companies Ordinance. Hong Kong's
Corporate Governance Code (the Code)
published by the Stock Exchange of Hong
Kong also requires a clear division of the
responsibilities of the management of
the board and the daily management of
the business. In Hong Kong, boards of
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directors comprise executive and non-
executive directors, including independent
non-executive directors (NEDs). It is
required that there are at least three
independent NEDs present in the board;
they bear the same fiduciary duties as
executive directors.

The Code stipulates that the company
should be led by a board which assumes
responsibility for leadership and control
of the company. It is important for the
board to make decisions objectively in the
interest of the company. The board should
also review the contributions of the
directors and ensure that they perform
their duties to the company to attain
effective corporate governance.

Directors' responsibilities include:

®  acting in good faith and honesty and
exercising independent judgement
with due care and caution with regard
to the interests of stakeholders

®  exercising power in accordance with
laws, agreed terms, and articles of
association, and

CSJ Corporate Governance
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® avoiding conflicts of interests.

Conclusion

Good disclosure practices are integral
constituents of good corporate
governance. The recent global financial
crisis and various scandals have
strengthened the need to enhance
corporate transparency. Yet, owing to the
inherent limitations and insufficiencies
of disclosure, more disclosure does

not necessarily mean better corporate
governance. Excessive disclosure might
even create an adverse impact on a
company's competitive advantage and
add to its costs. In order to achieve
better corporate governance, other
factors in addition to appropriate
disclosure mechanisms are vital -
including protecting shareholder
rights; balancing the interests of all
stakeholders; ensuring the company
has a competent board; and ensuring
directors behave ethically.

Tommy Lau
Undergraduate, Bachelor of
Business Administration and Law,
University of Hong Kong
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Seminars: November — December 2013

Still room for improvement in the
proposed Hong Kong corporate
insolvency law reform?

Roger LC Leung FCIS FCS, LLM, MBA,
FCMA, FCPA, FHKIoD, MHKIHRM, INED of
Casablanca Group Ltd (seminar chair),
presenting souvenirs to the speakers:
Stephen Liu, Head of Ernst & Young's
Restructuring & Insolvency practice

and Sammy Koo, Managing Director

of Ernst & Young's Restructuring &
Insolvency practice.

Directors' duties under Cayman law

Richard Leung FCIS FCS, FCPA, Barrister-at-
Law, Des Voeux Chambers, Past President
of HKICS (seminar chair), presenting a
souvenir to the speaker, Richard Spooner,
Of Counsel, Maples and Calder.
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Communications to board and
stakeholders: an effective approach for
company secretaries

Polly Wong FCIS FCS(PE), Company
Secretary and Financial Controller,
Dynamic Holdings Ltd (seminar chair),
presenting a souvenir to the speaker,
Jeffrey Markley, Partner, Simitri Group
International.

Potential compliance risk and ways to
manage it — what company secretaries
should know

Eric Chan FCIS FCS(PE), Chief Consultant,
Reachtop Consulting Ltd (seminar chair),
presenting a souvenir to the speaker,
Angus Young, Assistant Professor, Hang
Seng Management College and Adjunct
Professor, Southwest University of Political
Science & Law,; Hong Kong Representative,
GRC Institute.

Companies Ordinance updates
(amendments effective 2014). Will the
changes increase companies' operational
risk exposure? What are the solutions?

Susan Lo FCIS FCS(PE), Director -
Corporate Services, Tricor Services Ltd
(seminar chair), presenting souvenirs to
the speakers (from left to right): Matt
Emsley, Partner, Herbert Smith Freehills;
Mark Spadaccini, Managing Director,
DUAL Asia; and Ivan Kuan, Executive
Director, Willis Hong Kong Ltd.

Financial modeling for beginners

Ernest Lee FCIS FCS, Partner, Professional
Practice Department, Ernst & Young
(seminar chair), presenting a souvenir to
the speaker, Raymond Yuen, CFA, FCPA,
MHKSI.
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The Essential Company Secretary Forum

Corporate governance developments
and issues
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Eric Chan FCIS FCS(PE), Chief Consultant,
Reachtop Consulting Ltd (seminar chair),
presenting a souvenir to the speaker, Matt
Emsley, Partner, Herbert Smith Freehills.

Common employment disputes
- il

Lily Chiong FCIS FCS, Associate Director,
Corporate Secretarial Division, KCS Hong
Kong Ltd (seminar chair), presenting a
souvenir to the speaker, Samuel Li, Solicitor
& Notary Public, Samuel Li & Co.

The Institute organised a forum on The
Essential Company Secretary on 25
November 2013. The HKICS published a
revised edition of this one-stop guide to
the essential responsibilities and duties
of company secretaries in October 2013.
This latest revision brings the guide

up to date, in particular giving greater
emphasis to the higher standards of
professionalism and ethics expected of
company secretaries in today's business
environment.

As one participant at the forum pointed
out, the guide has become effectively a
professional code of conduct for company
secretaries. Compliance with The Essential
Company Secretary is required of all
members of the HKICS for both private
and listed companies. The Institute deems
the guide to be a description of the
minimum standards of professional and
ethical conduct for its members that are
applicable across the board.

Participants found the forum a very useful
and informative event, highlighting the
key themes of the revised edition of The

Essential Company Secretary, such as the
higher standards of professionalism and
ethics mentioned above and the higher
legal liabilities company secretaries

are exposed to in the current business
environment. The panel of experts (see
below) shared their perspectives on these
themes and shared their experience of
how the company secretarial role has
been evolving over their working lives.
Speakers at this event were:

e April Chan FCIS FCS(PE), Past
President, HKICS; Company
Secretary, CLP Holdings Ltd

e Edith Shih FCIS FCS(PE), President,
HKICS; Head Group General Counsel
& Company Secretary, Hutchison
Whampoa Ltd

e Mike Scales FCIS FCS, Corporate
Governance Consultant, Noble Group
Ltd (Singapore), and

e  (Moderator) Mohan Datwani FCIS
FCS, LLB LLM, MBA (lowa), Director,
Technical and Research, HKICS.
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Seminar review: ECPD seminars in Beijing
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The Institute held the 31st Affiliated
Persons (AP) ECPD seminars in Beijing
from 20 to 22 November 2013 on the
theme ‘Annual Financial Audit and
Performance Report’ The attendance of
the seminars reached a record high of
over 200 participants, including 42 from
A+H-share companies; 41 from H-share
companies; 24 from red-chip companies;
25 from non-listed companies; and seven
from A-share companies.

Two officials from the Ministry of

Finance of the People's Republic of China
(MoF) and China Securities Regulatory
Commission (CSRC) spoke on the topics
‘Overview of the Implementation of
Enterprise Internal Control Norms in 2012’
and ‘Prevention and Control of Insider
Dealing and the Focus of Listed Companies
Supervision and Administration’ They and
the other eight speakers also shared their
views and experience on related topics
with the attendees.

During the group discussion, members
from six teams exchanged their views and
shared experience on the issues regarding
the annual report and information
disclosures with much discussion. The
participants greatly appreciated the
Institute's work in arranging high-quality
seminars and in addition providing

a valuable platform for interaction

and communication. They assured the
Institute their support in its professional
development work in Mainland China. One
valuable suggestion was that the Institute
should increase the number of seminars
relating to directors and supervisors, and
to include more practical case studies.

A dinner reception was held after the
seminars on 20 November. The Institute

would like to express its sincere thanks to
the 10 speakers for their informative and
inspiring presentations, and the event co-
organiser and sponsors for supporting and
sponsoring the seminars and the dinner.

More information on the Institute's ECPD
seminars is available on the HKICS website:
www.hkics.org.hk.

Speakers' organisations
Ministry of Finance of the People's
Republic of China

China Securities Regulatory
Commission (CSRC)

Latham & Watkins LLP

SHINEWING CPA Ltd

Credit Suisse Founder Securities Ltd
Equity Financial Press Ltd

Herbert Smith Freehills LLP

PricewaterhouseCoopers Consultants
(Shenzhen) Ltd

Computershare Hong Kong Investor
Services Ltd

China Southern Airlines Co, Ltd

Co-organiser
SHINEWING CPA Ltd

Sponsors
Equity Financial Press Ltd

Computershare Hong Kong Investor
Services Ltd
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New Graduates

Newly appointed company secretaries

Congratulations to the following new
Graduates:

Chan Wing Chung
Cheok Si Wa
Cheung Kin Man
Ku, Lawrence James
Kwok Kam Tim

Lai Yuen Ting

Lam Yuen Yan

Law, Athene

Ma Lap Kei

Ng Sum Long, Sharon
Ng Wai Yin, Agnes
Ng Yee Ping

Fellows-only benefits

The Institute would like to congratulate the following members on their appointments as
company secretaries of listed companies.

Company secretary

Listed company

Date of
appointment

Greatview Aseptic Packaging Company Ltd
(stock code: 468)

Tsang Tsz Ying, Fion ~ New Times Energy Corporation Ltd 3 November
ACIS ACS (stock code: 166) 2013
Yip Wang, Zodia Chinese Food and Beverage Group Ltd 8 November
ACIS ACS (stock code: 8272) 2013
Mui Ngar, May Qin Jia Yuan Media Services Company Ltd 11 November
ACIS ACS (stock code: 2366) 2013
Tang Lo Nar Water Oasis Group Ltd 12 November
ACIS ACS (stock code: 1161) 2013
Kwok Siu Man VXL Capital Ltd 13 November
FCIS FCS (stock code: 727) 2013

Midas Holdings Ltd 14 November
Mok Ming Wai (stock code: 1021) 2013
FCIS FCS

27 November
2013

Fellows are leaders of the Chartered
Secretarial profession. These highly
qualified and respected role models are
crucial in maintaining the growth of the
Institute and the profession.

As per Council's direction, the promotional
campaign to increase the number of
Fellows continues. Act now and enjoy a
special rate for the Fellowship election fee
of HK$1,000 and the exclusive Fellowship
benefits below:

® complimentary attendance at
two Institute events - the annual
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convocation and annual dinner -

following your Fellowship election

Application requirements:

®  atleast one year of Associateship

e eligibility to attend Fellows-only

events

® atleast eight years' relevant work

experience, and

® priority enrolment for Institute

events with seat guarantee .
(registration at least 10 working
days prior to the event required),

and

engagement in company secretary,
assistant company secretary or
senior executive positions for at least

three of the past 10 years.

®  speaker or Chairperson invitations at
ECPD seminars (extra CPD points are
awarded for these roles).

For enquiries, please contact Jaymee Chan
or Cherry Chan at the Membership section
at 28816177 or member @hkics.org.hk.



ECPD

All members who qualified between 1 January 2000 and 31 July 2013 are required to
accumulate at least 15 mandatory continuing professional development (MCPD) or
enhanced continuing professional development (ECPD) points every year. Members
should complete the MCPD Form | - Declaration Form and submit it to the secretariat by
fax (2881 5755), or by email (mcpd@hkics.org.hk) by the applicable deadline - see table
below for details.

Members who work in the corporate secretarial (CS) sector and/ or for trust and company
service providers (TCSPs) have to obtain at least three points out of the 15 required points
from the Institute's ECPD activities.

Members who do not work in the CS sector and/ or for TCSPs have the discretion to
select the format and areas of MCPD learning activities that best suits them. These
members are not required to obtain ECPD points from HKICS (but are encouraged to do
so). Nevertheless they must obtain 15 MCPD points from suitable providers.

CPD Year Members who MCPD Point Submission
qualified between or ECPD accumulation  deadline
points deadline
required
2013/ 2014 1 January 2000 - 15 31 July 15 August
31 July 2013 2014 2014
2014/ 2015 1 January 2000 - 15 31 July 15 August
31 July 2014 2015 2015
2015/2016 1 January 1995 - 15 31 July 15 August
31 July 2015 2016 2016

Thanks to members' support for the Institute's ECPD activities, the demand for seats at
ECPD seminars has significantly increased. In order to achieve a fair enrolment procedure,
the Institute’s first-come first-served policy and the practice of allowing seat reservation
only upon receipt of payment have to be strictly applied.

CSJ Institute News

Annual subscription
2013/ 2014 - final
reminder

Members and Graduates are reminded
to settle their annual subscription for
the financial year 2013/ 2014. Members
should note:

1. The annual subscription can be
settled by the Chartered Secretaries
American Express Credit Card, EPS
or cheque (made payable to 'HKICS').
For details of the card benefits and
application form, please refer to the
Institute's website.

2. Failure to pay the subscription on or
before 31 January 2014 may result
in removal from the membership
register. Once membership has been
removed, ex-members are required
to apply for re-election and settle the
outstanding subscription fees plus
the re-election fee if they would like
to reinstate their membership.

3. Please update your latest
employment information by
completing the 'Personal Data Update
Form' and returning it to the Institute
together with the membership
renewal notice and cheque for
payment of subscription (if paying by
cheque) by using the return envelope.

Members and Graduates who have

not received the Membership Renewal
Notice for the financial year 2013/ 2014,
please contact the Membership section at
2881 6177 or member@hkics.org.hk.
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Membership activities

A visit to the Hong Kong Geopark situated in Sai Kung Volcanic
Rock Region was held on 23 November 2013 with 30 attendees.
Led by qualified Geopark guides, participants enjoyed the
extraordinary landscape and views in the area.

Participants found this visit inspiring. Throughout the visit, they
not only enhanced their geological knowledge but also realised
the importance of environmental conservation and sustainability.
In addition to the informative visit, participants enjoyed a
delicious seafood lunch.

Ascent Partners and Lippo Group were the sponsors of this visit.
More photos taken at the visit are available at the gallery section
on the Institute’s website.

Group photo at Pak Lap Wan

Professional guide explaining the different
rock structures

Extraordinary landscape and view of the region
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The Institute organised a one-day study
tour to Zhuhai on 29 November 2013
with 20 participants. The group met
with senior government officials at

the Zhuhai Municipal Administration
for Industry and Commerce (ZMAIC)
who explained the latest regulatory
developments to the group.

The group also visited the new landmark
of Zhuhai - the wind farm project
developed by China Shenhua. Vice-
General Manager of China Shenhua, Li
Dongming, provided a briefing on the
project's investment and infrastructure.
Members treasured this opportunity to
learn about the project details and how
it contributes to Zhuhai's sustainable
development. Apart from the corporate
visit, the group also enjoyed the tasty
local cuisine and cultural sightseeing
during the tour.

More photos taken on the study tour are
available at the gallery section of the
Institute's website.

At the wind farm
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HKICS President visits Beijing

HKICS President Edith Shih FCIS FCS; Membership Committee
Member Stella Lo; and Chief Representative of the Beijing
Representative Office (BRO) Kenneth Jiang, joined the Hong Kong
Coalition of Professional Services (HKCPS) visit to Beijing on 16
and 17 December 2013, and met with officials from the National
People's Congress; the Ministry of Commerce; the Hong Kong and
Macau Affairs Office of the State Council; the All-China Youth
Federation; and the Hong Kong Special Administrative Region
Beijing Office.

During the visit, Ms Shih made four appeals on behalf of the
Institute, calling on the Mainland authorities to:

1. implement a professional qualifying scheme for board
secretaries to meet the increasingly demanding corporate
governance requirements

2. accept the Institute's qualification as an eligible qualification
for board secretaries of Mainland listed companies

3. support the lobbying of the WTO regarding the proposal for
the recognition of Corporate Governance, Compliance and
Secretarial Advisory Services (CGCSAS) in the WTO's Services
Sectoral Classification List, and

4. introduce a 'company secretary' system similar to that
implemented recently in Zhuhai, and to explore and
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HKCPS Delegation group photo with Chen Zhu, Vice-Chairman, National People's Congress

strengthen the role and function of the company secretary
position in corporations.

Mr Chen Zhu, Vice-Chairman of the Standing Committee of

the National People's Congress, showed great support to the
proposal regarding the professionalisation of board secretaries.
He indicated that non-profit organisations and professional
organisations such as the Institute will play a key role in the
establishment and improvement of the self-regulation system in
Mainland's capital market, and in the process of deepening the
reform and deregulation of the country.

Ms Shih also took the opportunity to visit the China Association
for Public Companies (CAPCO) on 17 December and met with
CAPCO officials including Yang Lin, Deputy Chief Supervisor of the
CAPCO Supervisory Board. Dr Gao Wei, Council Member and Vice-
Chairman of the Professional Development Committee; Kenneth
Jiang; and BRO Senior Manager Carrie Wang, joined the meeting.
The two parties exchanged the latest development updates,
reviewed the previous communications, discussed possible further
cooperation in 2014 and agreed to strengthen cooperation in
terms of communication between listed companies in Hong

Kong and the Mainland. They also exchanged views on jointly
promoting the amendment of the Prerequisite Clauses for the
Articles of Association of Companies Seeking a Listing Outside the
PRC so as to contribute to the amendment of the new Securities
Law of Mainland China.

Edith Shih presenting a souvenir to Yang
Lin, Deputy Chief Supervisor of CAPCO
Supervisory Committee
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From left to right: Stella Lo; Chen Zhu, Vice-Chairman, National Meeting with Chen Zhu, Vice-Chairman, National People's Congress
People's Congress; Edith Shih

- ¢

Edith Shih with representatives of CAPCO At the meeting

Congratulations!

The Institute would like to congratulate Dr Anthony Francis Dr Neoh's involvement in the education field is also impressive.
Neoh FCIS FCS, who has been awarded an honorary doctorate He holds many adjunct, honorary and visiting professorial

degree of Social Sciences by The Open University of Hong Kong appointments in many prestigious universities around the world,
(OUHK) in recognition of his tremendous support for the OUHK's including Peking University, Tsinghua University and the School of
legal translation programmes and seminars. Law at Harvard University, USA.

Dr Neoh is a Senior Counsel and former Chief Adviser to the
China Securities Regulatory Commission. He is active in public
service and has contributed immensely to the construction
and regulation of the capital markets in both Hong Kong and
Mainland China.
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Branding Workshop for the secretariat

The secretariat held a ‘Branding Workshop' on 25 November 2013. This workshop was conducted by Carolyn Butt, Founder of EGNITE.

During the workshop, Carolyn introduced key branding principles and objectives, as well as the concept of brand value. Secretariat staff
enjoyed this interactive and interesting workshop. We hope our colleagues will be able to apply the knowledge on branding to improve
the service delivery and help build the brand of the Institute.

Our sincere thanks and appreciation go to Carolyn.

At the Branding Workshop

Christmas party

The secretariat held a Christmas party on 5 December 2013. Secretariat and Council members enjoyed a great evening with interactive
games, great food and wine. Thanks to all Council members for their prize sponsorship and participation.

Annual Dinner 2014

The Institute's Annual Dinner 2014 was held on 7 January 2014 at the JW Marriot Hong Kong. Sir CK Chow, Chairman, Hong Kong
Exchanges and Clearing Ltd, was the guest of honour at the event. Details with photos will be reported in the next issue of CS;.
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CSJ Student News

10S examination timetable (June 2014)

The June 2014 examination timetable is set out below.

9:30 a.m. - 12:30 p.m.

Accounting Corporate Law

Tuesday Wednesday Thursday Friday
3 June 2014 4 June 2014 5 June 2014 6 June 2014
Hong Kong Financial ~ Hong Kong Strategic and Operations Corporate Financial

Management Management

2p.m.-5pm. Hong Kong Taxation

Corporate Governance

Corporate Administration Corporate Secretaryship

Enrolment period for the June 2014 examination is from 1 to 31 March 2014.

1QS examinations: new
Companies Ordinance

The new Companies Ordinance (CO) will be effective from
3 March 2014. Students are required to pay attention to the
following arrangements:

1. The June 2014 examination diet will be based on the
current CO.

2. The December 2014 examination diet will include at least one
question in Section B covering the new CO.

3. From the June 2015 examination diet onwards, the 1QS
examinations will be based on the new CO.

Students can refer to the HKICS homepage which is hyperlinked to
the Companies Registry website for the latest CO updates.

Payment reminder

Studentship renewal
Students whose studentship expired in November 2013 are
reminded to settle the renewal payment by 22 January 2014.

Exemption fees

Students whose exemption is approved with a confirmation letter
dated 1 November 2013 are reminded to settle the exemption fee
by 31 January 2014.

Upcoming activities

International Qualifying Scheme
(1QS) information session

This free seminar will include information on the International
Qualifying Scheme (1QS) and a member of the Institute will be
invited to share valuable experience on the career prospects of
qualified Chartered Secretaries.

Members and students are encouraged to recommend this
information session to friends and colleagues who might be
interested in learning more about the 1QS.

For details, please contact the Education and Examinations section
at28816177.

Date Wednesday, 22 January 2014
Time 7 p.m.-8.30 p.m.
Venue Joint Professional Centre (JPC), Unit 1,

G/F, The Center, 99 Queen's Road, Central

Enrolment
deadline

Wednesday, 8 January 2014 [on a first-
come-first-served basis. Participants will
receive an email confirmation.]
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CSJ Bulletin Board

The Companies Registry has added new briefing materials to the
section of its website devoted to the new Companies Ordinance
(CO). The Companies Registry set up a dedicated thematic section
on the new CO on its website last month. The briefing materials
include:

®  briefing notes on each part of the new CO and its12 pieces
of subsidiary legislation

e 3 table of origin and a table of destination cross-referencing
provisions of the new CO and the existing CO

®  highlights of the key changes, and

®  frequently asked questions.

The new Companies Ordinance (Cap 622) will come into operation
on 3 March 2014. The new briefing materials are available on the

Companies Registry website (www.cr.gov.hk), or via a direct link
from the HKICS website (www.hkics.org.hk).

The Securities and Futures Commission (SFC) will take a

broader and more proactive approach in overseeing corporate
conduct of listed companies, the SFC's Chairman Carlson Tong
announced at a function held by the Chamber of Hong Kong
Listed Companies. ‘This will mean more surveillance, analysis
and enforcement work, Mr Tong told his audience. He added
that this approach stems from market concerns over cases of
serious corporate misconduct in listed companies and how

it can be detected at an early stage to reduce damage to the
market and the investing public. To this end, the SFC has set

up a dedicated corporate regulation team to review company
announcements, circulars and reports; conduct periodic in-
depth reviews of each company; and adopt risk-based criteria to
focus on particular companies, including those with a history of
losses or frequent restructuring.

Mr Tong's speech is available on the SFC website: www.sfc.hk.

January 2014 48

The Stock Exchange of Hong Kong has published 20 country
guides for the jurisdictions deemed to be ‘acceptable overseas
jurisdictions: In addition to Hong Kong, the PRC, the Cayman
Islands and Bermuda, the Exchange has accepted 21 jurisdictions
as a company's place of incorporation. These ‘acceptable
jurisdictions' are: Australia, Brazil, British Virgin Islands, Canada
(Alberta), Canada (Ontario), Canada (British Columbia), Cyprus,
France, Germany, Guernsey, Isle of Man, Italy, Japan, Jersey,
Korea, Labuan, Luxembourg, Singapore, England and Wales,

USA (California), and USA (Delaware). The current publication

of country guides excludes Canada (Ontario) - this will be
published at a later date, as appropriate, when another applicant
incorporated in Ontario applies for a listing on the Exchange.

The country guides set out, among other things, comprehensive
and user-friendly guidance on how companies incorporated in
the relevant jurisdiction can meet the requirement for equivalent
shareholder protection standards in Hong Kong's listing rules.
The Exchange will in the future update a country guide when it
is informed of a material change in the laws, rules or regulations
referred to the country guide by a new applicant or a listed
company incorporated in the relevant acceptable jurisdiction.
New applicants and listed companies incorporated in an
acceptable jurisdiction are obliged at the earliest opportunity to
inform the Exchange of such material changes.

The 20 country quides are available on the Exchange's website:
www.hkex.com.hk.

The Court of First Instance today ordered Tiger Asia Management
LLC and two of its senior officers to pay over HK$45 million

to investors affected by their insider dealing. The court orders
followed admissions by the Tiger Asia senior officers that they
contravened Hong Kong's laws prohibiting insider dealing.

More information is available on the SFC website: www.sfc.hk.
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é ASCENT PARTNERS

Together We Flourish

YOUR PARTNER
TO ASCENT!

Let us take care of the details,
so that you can focus on
your core competencies.

At Ascent Partners, we provide
corporate valuation and advisory services to
business partners like you.

With our people-centric approach,

we can be your trustworthy partner.

INDEPENDENT VALUATION
TRANSACTION ADVISORY

FUND SOURCING

www.ascent-partners.com
info@ascent-partners.com




